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Vol 8 2004 the edinburgh law review courts and how a Supreme Court should be structured. 10 Having identified the extent to which a UK-wide court may prove beneficial to the Scottish legal system, the article will then consider the consequences of this analysis for the government's proposals.
B. SHOULD A SUPREME COURT HAVE JURISDICTION IN SCOTTISH APPEALS?
This (and the following) section will do the following. First, adopting the framework identified by Le Sueur and Cornes -in particular, the features of the current work conducted by the UK's highest courts which they regard as "valuable" -it will consider whether appeals "to London" 11 can provide such functions for the Scottish legal system, concluding that such a right of appeal is necessary to provide a small number, but not all, of these features. Secondly, it will consider whether these functions are actually valuable in the Scottish context. Finally, before concluding, it will examine Le Sueur and Cornes' rebuttal of what they perceive as the likely objections to extending the jurisdiction of a UK supreme court to include Scottish criminal appeals.
(1) The justification for a second tier of appeal
As Le Sueur and Cornes acknowledge, second appeals cannot be regarded as a matter of constitutional right. 12 Indeed, it is only recently that the right to appeal 10 In 2000, Andrew Le Sueur and Richard Cornes set out to identify a number of models for the future of the Law Lords. These included: (a) maintaining the status quo; (b) establishing a new supreme court with broad jurisdiction; (c) creating a specialist constitutional court along with a supreme court with a narrower jurisdiction; and (d) a UK "court of justice" which would consider questions of UK-wide law referred to it from the courts of appeal in England and Wales, Scotland and Northern Ireland. The aim of the report was to begin an assessment of these various models by identifying arguments and evidence supporting or undermining them. Scottish courts may in some cases be third, rather than second appeals, where the case has proceeded via an appeal to the sheriff principal or through a tribunal system. I refer to "second" appeals in the text for the sake of convenience. scottish appeals and the proposed supreme court Vol 8 2004 has itself been recognised as of constitutional significance. Some international conventions do not recognise a right to appellate review at all, 13 while other (more recent) conventions recognise it only in respect of criminal convictions. 14 None of these conventions recognises a right to a second appeal. Le Sueur and Cornes seek, therefore, to justify appeals to the Appellate Committee or Judicial Committee on the grounds that the Committees' work is "valuable", and identify a number of features which might be considered valuable in this context. These are as follows: better quality adjudication; determination of important cases; error correction; managing precedent; a constitutional court; a court for the whole of the United Kingdom; system management; and ability to innovate.
15
A large part of Le Sueur and Cornes' work has involved an analysis of whether the Committees' work does indeed provide "value" in the above fields. What is missing from their work here, however, is a specific analysis of whether the Committees currently provide such "value" in respect of Scottish appeals. This section sketches out a preliminary analysis of this issue.
(a) Better quality adjudication
One justification for a second tier of appeal may simply be that the highest court produces "better" judgments than the courts below. From a theoretical perspective, there are four possible reasons why this might be so. First, a second appeal provides opportunities for the arguments to be refined further. Secondly, a second appellate court may sit with more judges than the lower court. Thirdly, a second appellate court may sit with better-qualified judges than the lower court. Fourthly, appeals to the second appellate court may be presented by better-qualified counsel.
The fourth seems unlikely in the Scottish context, where it appears common for the same counsel to present the case through both stages of the appellate process. The other three, however, deserve further consideration.
Refinement of argument is undoubtedly important. It would certainly be awkward if a supreme court had to consider an issue from scratch, without being able to scrutinise and debate a previous opinion which had been delivered on the 13 The European Convention on Human Rights (1950) does not include a right of appeal, although the Seventh Protocol (1984) (not yet ratified by the UK) provides, with some exceptions, for appeals in criminal cases as a matter of right. Art 10 of the Universal Declaration of Human Rights (1948) recognises the right to a "fair and public hearing" but makes no mention of any right to an appeal. See also art 7(1)( Justiciary has insisted that where an accused appeals against conviction, the trial judge's report must comment on the issues of law raised by the appellant. 17 It seems reasonable to expect that the opportunity for refinement of argument will normally provide (all other things being equal) better adjudication, although the law of diminishing returns must apply. Consideration of the second and third possibilities, however, produces a less clear-cut outcome. The theory here is that a case which is heard before a greater number of better-qualified judges will result in better quality adjudication. However, an appeal from the Scottish courts "to London" need not necessarily result in such a procedure, because the Court of Session and High Court of Justiciary have the power to convene large benches where this is necessary to consider important points of law, 18 and it is far from obvious that the non-Scottish members of the Committees are to be regarded as "better qualified" to deal with issues of Scots law than their Court of Session and High Court counterparts. In this context, it is instructive to consider the practice of the Appellate Committee in hearing Scottish appeals over recent years. Over the period [1993] [1994] [1995] [1996] [1997] [1998] [1999] [2000] [2001] [2002] 19 in a total of forty-eight cases, there were ninety-one occasions on which a Scottish law lord sat on a Scottish appeal, 20 including sixty-two occasions on which one of these law lords delivered a speech. 21 Over the same period, there were 149 occasions on which a non-Scottish law lord sat on a Scottish appeal, 22 including twenty-five occasions on which one of these law lords delivered a speech. In summary, Scottish law lords delivered speeches in 68% of the Scottish appeals in The following analysis is based on a study of all cases reported in the relevant Session Cases volumes for these years. 20 In modern practice, at least one (but often only one) Scottish law lord will sit on any appeal from the Scottish courts. In the period under consideration, there were ten Scottish appeals where three Scottish law lords sat, twenty-three where two sat, and fifteen where only one sat. 21 The calculation of "speeches" for this purpose does not include brief concurring remarks which simply endorse the reasoning of another law lord. 22 In total, this amounts to a total of 240 occasions on which a law lord sat in a Scottish appeal; i.e., fortyeight appeals with five law lords sitting on each occasion. scottish appeals and the proposed supreme court Vol 8 2004 which they sat, while non-Scottish law lords delivered speeches in 17% of such cases.
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This breakdown is striking enough in itself. It becomes even more remarkable when one considers the type of Scottish appeal in which non-Scottish law lords are prepared to deliver speeches. Of the twenty-five speeches delivered by nonScottish law lords sitting in Scottish appeals over this ten-year period, nineteen were concerned with questions of statutory interpretation or application. 24 Three were concerned with issues of contractual or testamentary construction. That leaves only a further three, concerned with liability for negligence, all of which were delivered in a case where it was accepted that there was no relevant difference between Scottish and English law.
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In short, non-Scottish law lords simply do not in current practice deliver speeches on questions of Scots common law, with the special exception of liability for negligence. 26 This means, in effect, that such issues are largely left in the hands of the small number of Scottish law lords (sometimes only one) sitting to hear the appeal. The end result is that such appeals may well be disposed of with only a single reasoned speech being delivered 27 -a practice which has been heavily criticised elsewhere.
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The historical record of the Appellate Committee in being dismissive of the distinctiveness of Scots law has been heavily criticised. 29 Modern practice, however, has swung away from dismissal in favour of deference. While this may be preferable, the theory that a second appeal "to London" may bring a greater number of better-qualified minds to bear on the issues under consideration is dealt a heavy blow by the actual practice, whereby many issues of Scots law appear to be left in the hands of a small sub-group of the Appellate Committee.
In the absence of any detailed comparison evaluating the respective qualities of Court of Session and Appellate Committee judgments (and it is difficult to see how such an exercise could be meaningfully carried out, other than impressionistically), this analysis is necessarily somewhat abstract. Perhaps significantly, it cannot explain what may happen during oral argument or discussion between the various law lords. It does, however, seem to make it clear that the Scottish and English law lords do not approach distinctively Scottish issues on equal terms. Furthermore, it suggests that, at the very least, it would not be sensible to assume that Scottish appeals "to London" will necessarily produce better quality adjudication than that carried out in the lower courts, at least where the issues under consideration are distinctively Scottish. It must, of course, be observed that the consequences of the Appellate Committee falling into error are far more severe than those of a mistake by the Scottish courts, because of the difficulty and delay involved in bringing such decisions under review.
(b) Determining important cases
In identifying one function of a supreme court as the determination of "important cases", it should be noted that "important" can have two meanings in this context. Firstly, cases can be intrinsically important as involving significant questions of liberty or patrimony. Alternatively (or additionally), a case can be important as raising a point of law of general importance, with ramifications beyond the particular case. It follows that it may sometimes be appropriate for a court to hear such a case even where there is no longer any live dispute between the parties.
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Civilian systems tend towards the view that, if the right of appeal to the highest court is to be restricted to important cases (and the traditional rule is that it should not be), 32 importance in either sense will serve to justify allowing an appeal to that court. 33 Common law systems, however, tend to the view that only cases which are important in the second sense should be appealable to the highest court -which is one of the reasons why the number of cases heard by the Appellate Committee Lord Jauncey of Tullichettle was moved to observe that the appeal was "hopeless" and that had leave to appeal been required, "it would indubitably have been refused". 37 In Singh entitled to claim the sum of £27.76 from the Scottish Legal Aid Board. Because the case involved a point of general importance in the interpretation of legal aid regulations, there can be no doubt that it was of importance to the Scottish Legal Aid Board and the profession that an authoritative and final decision was reached on the point so that the relevant legislation could be amended if necessary. However, this could have been achieved without the case being taken "to London", had the Court of Session been able to refuse leave to appeal, or had no such right of appeal existed in the first place. None of this means, of course, that the Appellate Committee cannot fulfil the function of "determining important cases". It suggests two things however. First, the significance of the Committee's current function for the Scottish legal system may be rather less than the (already small) number of Scottish appeals heard by the Committee would imply. 44 Secondly, if the Supreme Court is to have jurisdiction in Scottish cases, it would be desirable for a leave requirement to be introduced. In this respect, the consultation paper's assertion that "there is no evidence that change is needed" 45 is difficult to sustain in the light of some of the cases which have come before the Appellate Committee in recent years.
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Regardless of these observations, however, the determination of important cases is not an end in itself -a second tier of appeal must provide some further value in respect of such cases in order to justify its existence. In this respect, the value of "determining important cases" is contingent upon the other values identified by Le Sueur and Cornes. 
(c) Error correction
As with "determining important cases", "error correction" as a justification for second appeals may be understood in two ways -firstly, as allowing a supreme court to correct an error in the way in which a particular case has been decided, and secondly, as allowing that court to correct more general errors of law made by lower courts.
The first is an unlikely justification for second appeals in the UK context given the small number of cases currently heard by the House of Lords. Additionally, the requirement that a point of law of "general public importance" must be involved in order for an English criminal appeal to be heard by that court indicates that this is not properly one of its functions. 47 Other errors can, if necessary, be corrected in criminal cases by the Criminal Cases Review Commission referring the case back to the Court of Appeal.
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Nor, as Le Sueur and Cornes acknowledge, does the second possibility provide a strong justification for second appeals. Many appellate decisions might well be decided differently by a differently constituted court -often the importance of a supreme court's decision is that it provides finality, and the matter can then be considered by the legislature if necessary. In any case, it is difficult to think of any significant errors of law which have been corrected by the House of Lords in a Scottish appeal in recent years. 49 It may be that the sheer volume of case-law handled by the English courts makes it unrealistic for a single tier of appeal properly to manage precedent. The potential problems are illustrated most acutely by the 1991 decision of the Appellate Committee in R v Savage; R v Parmenter. 53 In disposing of these two conjoined appeals, the Committee had to consider whether foresight of harm was a necessary element of the offence of assault occasioning actual bodily harm. 54 The Court of Appeal, in two cases decided on the same day, had answered that question in the affirmative in one case 55 and in the negative in the other. 56 Shortly afterwards, the same question arose in a third case, where the court preferred the latter of the two decisions, again answering the question in the affirmative. 57 None of these three courts were referred to a fourth decision of the Court of Appeal, reached almost twenty years previously, where it had been held that the question should be answered in the negative. 58 The
Appellate Committee eventually upheld the correctness of this fourth decision. In Scotland, the lower volume of case-law handled by the Inner House and High Court of Justiciary on appeal, and the smaller personnel of those courts, mean that such a situation is far less likely to arise. Even if it does arise, it can be addressed by the power of these courts to convene a larger bench to review earlier decisions. 59 Indeed, the existence of a second tier of appeal can actually be detrimental to the management of Scottish precedent, by making it difficult to bring earlier decisions under review. This was one reason for the Appellate Committee's reluctance to recommend changes in Court of Session practice in Girvan v Inverness Farmers Dairy, in which it noted that such a change "would also lack flexibility, as a decision of this House would be binding on the Court of Session and it would be very difficult to reverse except by legislation". 60 
(e) A constitutional court
In considering this function, it is important to separate out two different issues. The first is whether the Scottish courts are capable of dealing properly with what might be termed "constitutional issues" without a further right of appeal "to London". The second is whether, even if the Scottish courts are capable of doing so, there is some additional value in a further right of appeal to a UK-wide court which could fulfil a unifying function in this sphere.
The answer to the first of these questions is, the writer suggests, in the affirmative. While the sheer volume of case-law which comes before first-level appeal courts in England and Wales may make it inappropriate for constitutional issues to be determined finally at that level, the relatively smaller caseload of the Scottish courts means that important constitutional cases are unlikely to be "drowned" in the general deluge of judicial business. The Court of Session has certainly dealt with crucial constitutional points in the past without the need for further reference to the House of Lords, 64 while the High Court of Justiciary has always had to determine what might be termed "constitutional issues" without a further right of appeal.
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As to the second issue, it may be that while some constitutional matters can be dealt with appropriately within the Scottish court system, others should be at least potentially subject to the jurisdiction of a UK-wide court. The most obvious example of the latter is what might be referred to as a "demarcation dispute" 66 relating to the competency of the Scottish Parliament vis-à-vis Westminster. Because it was seen as inappropriate to leave such issues solely within the competency of the Scottish judicial system, or to give the House of Lords jurisdiction over Scottish criminal cases involving devolution issues, the Scotland Act 1998 establishes that the Judicial Committee is to act as the "ultimate devolution court". 67 Because the Supreme Court will, unlike the Appellate Committee, exist There may, therefore, be some value in a UK-wide court in this context, but that does not justify any universal jurisdiction for a UK-wide court in Scottish appeals, and simply begs the question: what type of cases require determination (or at least, the potential for determination) at a UK-wide level? Since this is no longer a question of whether the Scottish courts can fulfil this function (for they clearly cannot), but rather the extent to which such a function is actually valuable, the next part of this article returns to this issue.
(f) A court for the whole of the United Kingdom
This potential function of a supreme court is closely linked to (but not synonymous with) the one just discussed. It goes without saying that domestic Scottish courts cannot act as courts for the whole of the United Kingdom. At this stage, therefore, it must be accepted that a second tier of appeal is necessary in order for this function to be provided. The question of whether such provision is in fact valuable is considered below.
(g) System management
Le Sueur and Cornes suggest that the top courts may serve a useful "strategic case management function", providing guidance to lower courts as to the way in which business should be conducted. While providing a number of examples of the Appellate Committee engaging in such management, they express some doubts as to the "capacity and appropriateness" of the top courts fulfilling this role.
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Whether these doubts are well-founded is a separate debate. The important point for present purposes is to note that both the Appellate and Judicial Committees have already expressed reluctance to assume such a responsibility in respect of Scottish business. In Girvan v Inverness Farmers Dairy, 72 Lord Hope of
Craighead took the view that it would be inappropriate for the House of Lords to recommend changes in Court of Session practice:
...it would, I believe, be inappropriate for your Lordships to recommend changes in the practice which is followed by the Court of Session in the conduct of jury trials in its own court. The Court of Session is, in a very real sense, the master of its own procedure. It has been said several times in the Inner House, on motions for leave to appeal in 
(h) Innovation
Le Sueur and Cornes describe the "innovation" function of a supreme court as follows:
Statutory provisions may lose relevance over time. Rules of the common law fall out of date. It is the task of all courts to apply the law as it stands to new circumstances. At the level of the top courts this function may go even further -to that of innovation in the substance of the law -both in the sense of establishing new rules for novel situations and in the sense of modifying the law where it no longer accords with contemporary circumstances. 77 The extent to which a supreme court should "innovate" is in itself controversial, but that issue need not concern us here. For present purposes, the question is whether any "innovation" function of the courts is enhanced by a second right of appeal, taking cases outside of Scotland. It is submitted that the answer to this question has to be in the negative. Despite the absence of criminal appeals to the House of Lords from the High Court of Justiciary, the latter court has demonstrated an exceptional ability to innovate in the field of criminal law.
Three examples are particularly pertinent here. In 1983, the High Court held that the sale of "glue-sniffing kits" to children could be prosecuted as the crime of "causing real injury" (almost two years before legislation was passed to criminalise Vol 8 2004 the edinburgh law review such sales in England and Wales). 78 In 1988, it removed the marital rape exemption (almost three years before the House of Lords did the same for English criminal law). 79 In 1992, it held that to "wheel-clamp" a car and demand payment for its release could be prosecuted as theft and extortion -in contrast to the rather different approach taken by the English courts.
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These examples would seem to demonstrate that a second tier of appeal is not required for "innovation" to take place, at least in a relatively small jurisdiction such as Scotland. The fact that some of these developments preceded similar change in England is an important indicator of the High Court's ability to innovate, but it should not make a Scots lawyer feel smug -if an antidote is needed, one might refer to the recent decision in Lord Advocate's Reference (No 1 of 2001) , 81 where the High Court "innovated" by removing force as an element of the actus reus of rape -a development which had taken place in English law long before. 82 Nevertheless, the Reference again provides a useful example of "innovation", and also demonstrates how the High Court can use its power to refer questions to a larger bench of judges in order to allow previous case-law to be authoritatively reviewed in the process.
It is difficult to think of many Scottish House of Lords decisions, at least in recent years, that can properly be described as "innovations". 83 That is, however, not the essential point here. More importantly, the record of the High Court illustrates that innovation can take place within the Scottish judicial system without the need for a further right of appeal, and it would be difficult, therefore, to regard innovation as justifying such a right. It might, however, be argued that a further right of appeal to a UK-wide court can provide uniformity in innovation, and that this is in itself valuable. This issue is discussed further below.
(2) Some preliminary conclusions
At the start of this section, eight potentially "valuable" features of a second tier of appeal were noted. In the context of the Scottish legal system, the following tentative conclusions can be reached. (a) A second tier of appeal is not necessary for the purposes of error correction, managing precedent, system management, or innovation and may in fact prove counterproductive in respect of some of these functions. (b) A second tier of appeal can be used for the determination of important cases, although this would ideally require the introduction of a requirement for leave to appeal. There is, however, no benefit in having a second tier of appeal for the determination of such cases unless such appeals can also be justified by reference to other values. (c) A second tier of appeal is most likely to produce better quality adjudication in respect of UK-wide issues (principally questions of statutory interpretation, and also of liability for negligence). It is less (if at all) likely to provide better quality adjudication in respect of issues of Scottish common law.
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(d) A second tier of appeal is unnecessary for the resolution of constitutional issues, except where these issues need to be addressed at a UK-wide level. (e) A second tier of appeal provides a means of having cases determined by a pan-UK court, although this in turn raises the question of whether it is actually advantageous to have issues determined at a UK-wide level.
All this suggests that many of the potentially valuable features of second appeals to a UK-wide court identified by Le Sueur and Cornes are of little relevance in the Scottish context. Instead, the principal value of such a tier of appeal is that it would allow issues to be adjudicated at a UK-wide level. This, indeed, is identified by Le Sueur and Cornes as the principal argument for a reformed Supreme Court having jurisdiction over both Scottish civil and criminal cases. Accordingly, this article now turns to an evaluation of the case which they sketch out for this position.
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C. REBUTTING THE CASE FOR THE MAINTENANCE AND EXTENSION OF SCOTTISH APPEALS "TO LONDON"
Le Sueur and Cornes identify a case for the maintenance and extension of Scottish appeals "to London", which can be divided into two parts. First, they suggest that a second tier of appeal has certain benefits for the Scottish legal system, while they secondly outline a rebuttal to various objections which might be raised to any proposal to extend the jurisdiction of the Appellate Committee or a reformed UKwide supreme court to Scottish criminal cases.
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(1) The positive case for a UK-wide appeals court
(a) Workload
Le Sueur and Cornes suggest that "permitting Scottish criminal appeals to a (reformed) top level court for the whole UK would assist the Scottish criminal justice system where, currently, there are enormous case load pressures on its highest courts". 87 It is difficult to understand this argument. Unless some form of "leapfrog" appeal from first instance courts to a supreme court is proposed (which does not appear to be the case), introducing a second right of appeal in criminal cases would not, in itself, reduce the workload of existing courts one iota. If anything, it would marginally increase their workload, by requiring decisions on applications for leave to appeal and further procedure in any cases which are remitted back to the High Court where a second appeal is successful.
(b) A larger pool of ideas
The second argument for Scottish appeals "to London" identified by Le Sueur and Cornes is that Scots criminal law could "benefit from access to the larger pool of ideas created by the London courts", 88 as they claim Scots civil law has already done. 89 It is difficult, however, to see why appeals to London are necessary in order to allow such "access". English law has a sophisticated and well-established case reporting system and a vast literature, much of which is already readily accessible to the Scottish courts. References to English cases in Scottish judgments are already commonplace. This "modification", however, simply serves to illustrate neatly how one legal system can draw upon the ideas of another without sharing a common appellate court. Indeed, the High Court has since drawn on the English statutory formulation of diminished responsibility of its own accord.
92 Le Sueur and Cornes draw attention to the fact that judgments of the House of Lords are cited world-wide, 93 which again only serves to demonstrate how the Appellate Committee's ideas may be "drawn upon" despite there being no right of appeal to that court.
(c) UK issues should be determined by a UK-wide court
One of the strongest arguments for allowing Scottish appeals to a Supreme Court is the need (or, at least, the perceived need) for UK-wide issues to be determined by a UK-wide court. Le Sueur and Cornes see this argument as being of particular importance in the context of UK-wide statute law, suggesting that "it is essential that, ultimately, a single court is able to interpret such legislation on appeal".
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Such a possibility has, it must be conceded, an instinctive attractiveness. It is by no means clear, however, that it is actually "essential". The possibility of disparate interpretation already exists in relation to UK statutes dealing with matters of criminal law, but does not appear to have proved unduly problematic. For some time, the Scottish and English courts gave a different interpretation to the meaning of "reckless" in the context of the offence of reckless driving, but it does not appear that cross-border drivers were left in a state of confusion as to how carefully they should drive away from home. 95 In a different context, there is no single pan-European court which is able to hear appeals from domestic courts on issues relating to the European Convention on Human Rights, yet there appears to be no suggestion that it would be desirable to create such a court for the sake of "uniformity". The fact that the lack of a "unifying" top court to deal with criminal statutes does not appear to have proved problematic does not, of course, demonstrate that such a court might not be beneficial in other areas. If there is one area where such a court is necessary, the interpretation of UK-wide statutes is probably that area. 97 The experience in criminal matters, however, suggests that the onus should be on those who base an argument for a unifying top court on such considerations to demonstrate why uniformity of statutory interpretation is in itself desirable, but Le Sueur and Cornes do not do so, asserting rather than arguing the point.
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A similar question arises in respect of human rights issues, where it might be felt that a UK-wide court should have jurisdiction over all such issues in order to ensure a uniform interpretation and application of the European Convention. This is, however, not something which the current structure of the Human Rights Act and the Scotland Act seeks to achieve.
Although human rights issues which arise in criminal cases may come before the Judicial Committee from the High Court of Justiciary in the form of devolution issues, such matters might in some cases be raised under the Human Rights Act, in which case there is no right of appeal to a UK-wide court. Le Sueur and Cornes refer to the "odd and unsatisfactory bifurcation" of the Appellate Committee being unable to hear Scottish criminal appeals, but the Judicial Committee having jurisdiction over such appeals where devolution issues are raised. 99 The remedy, however, is not necessarily to extend the scope of Scottish appeals "to London" to cover all criminal matters. As Lord Bonomy concluded in his recent review of High Court procedure:
In the absence of compelling reasons for treating [human rights] issues as devolution issues, there can be no justification for the delay and disruption that is caused to certain cases. I am unable to identify any justification for treating these cases exceptionally, given that these issues can be dealt with under the Human Rights Act without any special procedure and without a further appeal to the Judicial Committee of the Privy Council. The only practical reason for ever categorising such issues as devolution issues was to ensure that recognition was given to the Convention rights during the period between the implementation of the Scotland Act and the implementation of the Human Rights Act, but even there it was a rather artificial way of introducing Convention rights to Scottish criminal procedure. That interim period is now over. Schedule 6 of the Scotland Act should be amended to make it clear that acts or failures to act by the Lord Advocate as prosecutor, and anyone acting on his authority or behalf as prosecutor, are excluded from the definition of a devolution issue. The Scottish Executive should urge the United Kingdom Parliament to make that amendment.
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Although the current legislative structure does not seek to provide a mechanism to ensure uniformity in the interpretation of Convention rights, it might nevertheless be argued that such a mechanism would be desirable. It is submitted that no such mechanism is necessary. The argument in support of this position has been put most clearly by Himsworth, who observes that mechanisms to ensure uniformity are not required by the terms of the Convention itself: the ECHR "does not itself require incorporation of either its substantive rights or the means of their enforcement". 101 The ECHR system itself involves a great deal of diversity across the various signatories to the Convention. Given that the Scottish legal system is highly distinct from the remainder of the United Kingdom (at least in certain respects), complete uniformity in interpretation is probably unattainable in any case. Scottish courts will doubtless take account of the decisions of English courts on issues arising under the Human Rights Act, whether or not they are formally required to do so. The creation of a supreme court with the power to impose uniformity in interpretation is unnecessary.
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More generally, Le Sueur and Cornes suggest that "the social and economic conditions and attitudes to life are so similar in all parts of the United Kingdom that, unless there is clear reason to the contrary in particular cases, a common approach to legal questions should apply."
103 Such a claim might seem odd when one considers that the devolution settlement -in the form of the Scotland Act It is open to the courts, therefore, to adopt a common approach (where possible within the context of existing law) without having resort to a UK-wide court. The nub of this argument, therefore, is that it holds that it is appropriate to have a UKwide court with the power to impose uniformity where lower courts are unwilling to adopt such an approach of their own accord. It should be self-evident that such an approach is wholly inconsistent with the devolution settlement.
In any case, it is far from clear that such attempts to produce "uniformity" are likely to be successful. As an example of such action being taken by the House of Lords, Le Sueur and Cornes refer to Smith v Bank of Scotland, 107 where it was held that a wife who had been induced to act as a cautioner for her husband's business debts by misrepresentation on the part of her husband might be entitled to seek reduction of the security where the lender had not taken steps to warn her of the potential consequences of the transaction and to advise her to take independent advice. Smith involved very similar facts to the earlier (English) House of Lords decision in Barclays Bank plc v O'Brien, 108 and the decision can therefore be seen as a "unifying" one, in that the same result was reached in both cases. However, such a view should only be reached with caution. First, because the decisions in both cases were based on different principles of law (in England, on the principle of constructive notice; in Scotland, on the principle of good faith), they cannot be regarded as truly "unifying". Secondly, the decision in Smith was not required in order to produce common commercial practice on both sides of the border, as the issue had already been addressed in the voluntary banking code. 109 Thirdly, because the decisions were not based on identical principles, they have not, in the longer-term, produced an entirely common result, as subsequent Scottish and English decisions have diverged on certain aspects. 110 Smith, therefore, rather than supporting Le Sueur and Cornes' thesis, actually provides reason for doubting whether the "unifying" function of a UK-wide court which they contend for is either realistic or useful.
(d) Providing judges to hear devolution issues
Finally, Le Sueur and Cornes suggest that "it is important to have the conventional two Scottish Lords of Appeal in Ordinary so that adequate Scottish judges are available to sit on the Judicial Committee of the Privy Council to hear devolution issues under the Scotland Act 1998." 111 The same argument would apply to a reformed Supreme Court with jurisdiction over devolution issues.
While it is undoubtedly important to have Scottish judges sitting to hear such cases, this can hardly be regarded as in itself a strong justification for a general right of appeal to the Supreme Court in Scottish cases. If no such right existed, it would be possible to find from elsewhere Scottish judges to sit on appeals involving devolution issues -either from the existing Senators of the College of Justice or from the ranks of retired judges. 112 Indeed, not all of the Scottish judges who have sat on the Judicial Committee in devolution issues thus far have been serving Lords of Appeal in Ordinary. 113 Both solutions have their own problems, but to maintain a general right of appeal to the Supreme Court in Scottish cases purely for the purpose of providing manpower for devolution cases would be letting the tail wag the dog.
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(2) The likely objections to any proposal to extend Scottish criminal appeals "to London"
(a) Judicial expertise
One obvious objection to allowing Scottish criminal appeals to the Supreme Court is that the members of that court could not be expected to have any expertise or experience in Scots criminal law. Le Sueur and Cornes observe that a small final court of appeal will invariably lack prior expertise in a variety of fields of law, and suggest that this objection might be rebutted as follows:
It is an exaggeration simply to assume, without argument, that the Scots criminal law falls into a class of its own. As with other important fields of law, judges appointed to the UK's highest court could be expected to acquire a deep understanding of this area of law.
(Though of little comfort north of the border, it might also be pointed out that the Law Lords have at times in the past lacked any effective grasp of English criminal law!) It is also noteworthy that the Scottish Law Lords sit on English criminal appeals, having mastered the principles of that branch of law without having prior professional experience of it.
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The observation about English criminal law is indeed of little comfort, and is probably best disregarded. The most interesting thing about this line of argument is that it is flatly contradicted by the current practice of the House of Lords. If Scots law is just another branch of law, equally accessible to English lawyers, why do the English members of the Appellate Committee almost never deliver speeches on issues of Scots common law? It seems clear from the earlier breakdown of speeches delivered in Scottish appeals in civil matters to the House of Lords 116 that the members of the Appellate Committee do not themselves consider that they approach distinctively Scottish issues on equal terms. It is true, of course, that appellate judges are rarely appointed with prior professional experience of all the areas of law which they may be expected to consider judicially. There is, however, something clearly distinct about the law of another jurisdiction. If Le Sueur and Cornes are correct in their suggestion that a lawyer trained in one jurisdiction can "acquire a deep understanding" of the law of another jurisdiction in their judicial capacity, then it is difficult to understand why they do not discuss the possibility of a lawyer from outwith the UK being appointed to the "top courts", but instead appear to assume without discussion that all members of such court(s) should be drawn from the UK legal systems. Although it is true that Scottish members of the Appellate Committee sit on English appeals despite not normally being qualified to practise English law, this is not in itself a convincing rebuttal to the "lack of expertise" objection. Firstly, the practice of Scottish judges deciding points of English law may be just as objectionable as the converse. However, as noted earlier, the citation of English authorities before the Scottish courts is commonplace, 118 and the fact that the secondary literature on English law is far more extensive than its Scottish equivalent may make it easier for a foreign lawyer to deal with English law than with Scots law.
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Le Sueur and Cornes suggest that any problem of lack of expertise might be solved by "permitting the top court to call upon additional members, drawn from the senior Scottish judiciary, to sit in Scottish criminal appeals." 120 While this might seem an attractive solution in some ways, the problem of deference noted earlier would be worsened in such a case. If it were decided that a case was so distinctively Scottish that it required additional members of the Scottish judiciary to be called in to hear it, it would be near impossible for the English members of the court to do anything other than concur with their Scottish colleagues -and the idea that a small sub-group of the judges sitting to hear a case should have the effective power of decision seems inappropriate. Apart from anything else, it would seem to render the participation of the non-Scottish judges a purely symbolic exercise. All this, of course, would simply add to the workload of the Scottish judiciary, something which Le Sueur and Cornes suggest would be lessened by allowing a second right of appeal from decisions of the High Court of Justiciary.
(b) Elitist objections?
Le Sueur and Cornes suggest that:
The objections to Scottish criminal appeals "to London" are curiously elitist ones, put forward only by Scottish lawyers and politicians. Viewed from the perspective of the ordinary citizen, people in Scotland are denied an opportunity which criminal defendants in other parts of the UK enjoy -the ability to take a case to the UK's highest court. 122 This line of argument needs unpacking in order to demonstrate a series of fallacies. First, there is nothing "elitist" about the fact that these objections come from
Vol 8 2004 the edinburgh law review Scottish lawyers and politicians. That is simply a reflection of the fact that these are the groups which are likely to take the greatest interest in the subject. If such a line of argument is acceptable, one might fairly respond by saying that "the arguments for Scottish criminal appeals 'to London' are curiously elitist ones, put forward only by English lawyers and academics". This is hardly helpful to the debate. If Le Sueur and Cornes were able to demonstrate that the views of "Scottish lawyers and politicians" were in some way being given undue weight, or drowning out other views being expressed from Scotland, then this criticism might carry some weight -but they have not done so, and it does not do so.
Secondly, the "denial of a right enjoyed to others" line of argument is flawed in two ways. First, there are hundreds of courts worldwide to which Scottish appellants may not take their case, for the obvious reason that these are not courts which deal with appeals from Scotland. In these contexts, an argument that Scottish appellants are being denied a right enjoyed to others would receive short shrift. In other words, the point made by Le Sueur and Cornes is purely definitional and circular. Appellants have the right to appeal to courts which have jurisdiction to take their case, and are not denied any "right" solely because they cannot appeal to a court which lacks such jurisdiction. Secondly, a second right of appeal cuts both ways. At present, an appellant whose conviction is quashed by the High Court is entitled to treat that decision as final, as the prosecutor has no further right of appeal. 123 If a second appeal "to London" were permissible, such finality would be lost and the proceedings potentially drawn out for some time.
D. WHERE DO WE GO FROM HERE?
In summary, the case for a general right of appeal "to London" in Scottish cases is a weak one. This article has sought to demonstrate that most of the arguments for such a right simply do not stand up to scrutiny. In this respect, there is no readily apparent rationale for drawing a distinction between civil and criminal cases. The principal value of such a right of appeal lies in the fact that it allows the issues raised in the case to be considered by a UK-wide court, and any other benefits inherent in such a system are largely contingent upon this point. Given the terms of the devolution settlement, however, it must be recognised that there is little need for most issues raised in the Scottish courts to be potentially subject to review by a UK-wide court. It may be, however, that certain issuesprincipally those concerned with questions of statutory interpretation -could scottish appeals and the proposed supreme court properly be regarded as reviewable at a UK-wide level. 124 This argument, however, depends upon various assumptions as to the desirability of ensuring uniformity in UK-wide statutory interpretation -assumptions which have yet to be properly articulated or defended.
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All this, I would argue, suggests that there should be no question of creating a general right of appeal to the new Supreme Court in Scottish criminal mattersand, indeed, that the present general right of appeal in civil cases is also undesirable.
The ideal way forward lies between a choice of two relatively similar positions. One option would be for the new Supreme Court to have no jurisdiction in Scottish cases whatsoever, with the exception of devolution issues (subject to the reform proposed in Lord Bonomy's report). 126 This option, however, seems unlikely given the terms of the consultation paper. Here, it is suggested, is where the issue of leave to appeal becomes important. If there is to be a general right of appeal to the Supreme Court in Scottish civil cases, it would be appropriate to use the mechanism of leave to appeal in order to ensure that the Supreme Court hears only those Scottish cases where a "UK-wide" issue is raised.
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If such a system were adopted, a possible formulation might be that leave to appeal to the Supreme Court should be limited to cases where (a) the case raises a point of law of general public importance and (b) the point which is to be determined on appeal is common to both Scotland and another of the jurisdictions which make up the United Kingdom. 128 There would, however, be other possible ways of framing the criteria for leave to appeal, and this represents only a tentative proposal. 129 It would probably be desirable to frame the criteria for leave to appeal relatively loosely, in order to allow whichever court is responsible on decisions for leave to appeal to fashion its own practice more specifically in response to the actual cases which arise. Most importantly, this approach recognises Scots law's curious status as a distinctive legal system within a larger domestic legal order -something which any proposal giving unqualified jurisdiction over Scottish questions (civil or criminal) to a UK-wide appellate court would not. Therein, it is suggested, lies its strength.
